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る。なお本稿は、UNCITRAL Digest of Case Law on the United Nations Convention on the 
International Sales of Goods＊３（以下、「ダイジェスト」という）で取り上げられた事例をもとに、主
にCLOUT＊４を基礎資料として取り上げた。 
 






























































































































































































































































































































































































































































































































































































－ 18 － 
国連物品売買条約の契約成立に関する適用事例について－富澤 






































































































（前掲・CLOUT case No.232：イタリアの売主［原告］：ドイツの買主［被告］）がある。 
 逆に双方の標準約款の条件が認められなかった事例として、買主の裏面約款が契約書表面に












































































































































－ 26 － 
取引法フォーラムのメンバーを中心とする研究者・実務家が手分けして、CLOUTの翻訳を行っ
ているが、これはその原稿の第一次集計段階での感想に基づくものである。なおCLOUTは、










決（Southern District Court of New York, United States, 10 May 2002, Federal Supplement（２nd Series）





UNIDROIT（International Institute for the Unification of Private Law）により国際商取引規範として
1994年公表された。 
＊７ 口頭証拠による抗弁に対し、口頭証拠原則を適用し本件とは反対の結論を出した第５巡回
区連邦控訴裁判所判決（CLOUT case No.24:売主［原告］対アメリカ買主［被告］Beijing Metals 



















が知らなければならないとして無効としたドイツの判決（CLOUT case No. 276：フランスの売
主［原告］対ドイツの買主［被告］）がある。 
＊９ Bundesgerichtshof, Germany, 31 Octorber 2001, New Juristische Wochenschrift, 2001, 370 ff. 
















＊17 Orberlandesgericht Frankfurt, Germany, 30 August 2000, Unilex. 
＊18 Orberlandesgericht Stuttgart Germany, 28 February 2000. 
＜http:www.cisg-omline.ch/cisg/urteile/583.htm＞ 




















＊25 Landgericht Oldenburg, Germany, 28 February 1996, Unilex. 
＊26 Oberlandesgericht Hamburg, Germany,４July 1997, Unilex. 
＊27 Southern District Court of New York, United States, 10 May 2002, Federal Supplement（２nd 
Series）201, 236. ff. 




＊30 Southern District Court of New York, United States, 10 May 2002, Federal Supplement（２nd 
Series）201, 236. アメリカの裁判においてかかる抑制的な判断がなされたのは、若干意外な感
があるが、連邦裁判所かつニューヨークであったからであろうか。 
＊31 Southern District Court of New York, United States, 21 August 2002, 2002 Westlaw 193381, 2002 





case No. 239：イタリアの売主［原告］対オーストリアの買主［被告］）が報告されている。 
＊34 Cámara National de Apelaciones en lo Comercial, Argentina, 14 Octorber 1993, Unilex. 
＊35 Southern District Court of New York, United States, 10 May 2002, Federal Supplement（２nd 
山形大学紀要（社会科学）第37巻第２号 
国連物品売買条約の契約成立に関する適用事例について－富澤 
－ 29 － 













＊41 詳しくは、内田貴『民法Ⅱ 債権各論』東京大学出版会（2004年）31～33頁参照。 
＊42 ICC仲裁判断において承諾を有効とする申込者の通知の遅延により無効とされた事例（ICC 



















－ 30 － 
Court Decisions and Arbitral Awards Relating to Part II Formation of the United 
Nations Convention on Contracts for the International Sale of Goods 
 
TOMIZAWA Toshikatsu 
(Department of Law, Economics and Public Policy, Faculty of Literature and Social Sciences) 
 
The time has come for Japan to seriously consider acceding to the United Nations convention on 
Contracts for the International Sale of Goods (CISG). Currently, 67 countries have acceded to the CISG 
after Korea’s agreement to do so in 2005.  Among the major countries involved international trade, only 
two remain as non-signatory nations: Japan and the UK. 
 
The reason for the UK’s refusal is somewhat understandable. The laws of England and Wales, to some 
extent, have been accepted as a de facto standard for international trade. As a result, the UK has had little 
incentive to become a member of the CISG (although they are now considering acceding to it). 
 
Japan’s reluctance in acceding to the CISG is rather vague in comparison. One of the major reasons is 
probably because Japan’s industrial sector has had little need for it. International trade in Japan has been 
monopolized by the large trading firms, called SOGOSOSHA, which use their own contractual forms in 
their business transactions. Thus, it is not necessary for them to apply CISG rules to international trade.  
 
However, in today’s business world, international trade has become exceedingly common in Japan even 
for the smaller companies who do not have the capacity to prepare their own contractual forms. For the 
smaller companies, like those who do not have their own legal staff, the application of CISG can serve as 
a stabilizing factor which regulates international sales and purchases and thereby creating a more stable 
business environment. 
 
There is an additional reason for Japan’s hesitation in acceding to the CISG. CISG has not been legally 
stabilized yet because there has not been enough case volume relating to it.  However, cases have 
accumulated considerably since CISG went into effect in 1988. 
 
The main purpose of this paper is to provide an overview of the cases relating to CISG II (contract 
formation) and survey the predictability of case law.  Thus far no cases have been found to deviate 
beyond the range of predictability relating to CISG case law. Judging from my own empirical evidence, 
－ 31 － 
国連物品売買条約の契約成立に関する適用事例について－富澤 
there appears to be no significant impediments to the application of CISG in Japan.  Moreover, acceding 
to the CISG is expected to contribute to the world legal culture of fellow CISG members through the 
disclosure of CISG cases handled by courts in Japan.  This corresponds with current governmental 
policy which intends to broaden Japanese legal culture, such as processing English translation of the 
fundamental Japanese statutes. It is hoped that this paper will contribute to the discussion concerning 
Japan’s acceptance of CISG. 
